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[***LEdHR7] [7] Congress enacted Title IX not only to prevent the use of federal dollars to support discriminatory

practices, but also "to provide individual citizens effective protection against those practices." Cannon, 441 U.S., at

704, 60 L. Ed. 2d 560, 99 S. Ct. 1946. We agree with the United States that this objective "would be difficult, if not

impossible, to achieve if persons who complain about sex discrimination did not have effective protection against

retaliation." Brief for United States as Amicus Curiae 13. If recipients were permitted to retaliate freely, individuals

who witness discrimination would be loathe to report it, and all manner of Title IX violations might go unremedied as a

result. See Sullivan, supra, at 237, 24 L. Ed. 2d 386, 90 S. Ct. 400 (noting that without protection against retaliation,

the underlying discrimination is perpetuated).

Reporting incidents of discrimination is integral to Title IX enforcement and would be discouraged if retaliation against

those who report went unpunished. Indeed, if retaliation were not prohibited, Title IX's enforcement scheme would

unravel. Recall that Congress intended Title IX's private right of action to encompass claims of a recipient's deliberate

indifference to sexual harassment. See generally Davis, 526 U.S. 629, 143 L. Ed. 2d 839, 119 S. Ct. 1661.

Accordingly, if a principal sexually harasses a student, and a teacher complains to the school board but the school board

is indifferent, the board would likely be liable for a Title IX violation. See generally Gebser, 524 U.S. 274, 141 L. Ed.

2d 277, 118 S. Ct. 1989. But if Title IX's private right of action does not encompass retaliation claims, the teacher

would have no recourse if he were subsequently fired for speaking out. Without protection from retaliation, individuals

who witness discrimination would likely not report it, indifference [*181] claims would be short circuited, and the

underlying discrimination would go unremedied.

[***LEdHR8] [8] Title IX's enforcement scheme also depends on individual reporting because individuals and

agencies may not bring suit under the statute unless the recipient has received "actual notice" of the discrimination. Id.,

at 288, 289-290, 141 L. Ed. 2d 277, 118 S. Ct. 1989 (holding that an appropriate official of the funding recipient must

have actual knowledge of discrimination and respond with deliberate indifference before a private party may bring suit);

20 U.S.C. § 1682 (providing that a federal agency may terminate funding only after it "has advised the appropriate

person or persons of the failure to comply with the requirement and has determined that compliance cannot be secured

by voluntary means"). If recipients were able to avoid such notice by retaliating against all those who dare complain,

the statute's enforcement scheme would be subverted. We should not assume that Congress left such a gap in its

scheme.

Moreover, teachers and coaches such as Jackson are often in the best position to vindicate the rights of their students

because they are better able to identify discrimination and bring it to the attention of administrators. Indeed, sometimes

adult employees are "'the only effective [***376] adversar[ies]'" of discrimination in schools. See Sullivan, supra, at

237, 24 L. Ed. 2d 386, 90 S. Ct. 400 ("[A] white owner is at times 'the only effective adversary' of the unlawful

restrictive covenant" (citing Barrows v. Jackson, 346 U.S. 249, 259, 97 L. Ed. 1586, 73 S. Ct. 1031 (1953))).

…

[***LEdHR1A] [1H] [***LEdHR10A] [10B] Thus, the Board should have been put on notice by the fact that our

cases since Cannon, such as Gebser and Davis, have consistently interpreted Title IX's private cause of action broadly

to encompass diverse forms of intentional sex discrimination. Indeed, retaliation presents an even easier case than

deliberate indifference. It is easily attributable to the funding recipient, and it is always--by definition--intentional. We

therefore conclude that retaliation against individuals because they complain of sex discrimination is "intentional

conduct that violates the clear terms of the statute," Davis, 526 U.S., at 642, 143 L. Ed. 2d 839, 119 [**1510] S. Ct.

1661, and that Title IX itself therefore supplied sufficient notice to the Board that it could not retaliate against Jackson

after he complained of discrimination against the girls' basketball team.

[***LEdHR10A] [10C] The regulations implementing Title IX clearly prohibit retaliation and have been on the books

for nearly 30 years. Cf., e.g., id., at 643, 143 L. Ed. 2d 839, 119 S. Ct. 1661 (holding that Title IX's regulatory scheme

"has long provided funding recipients with notice that they may be liable for their failure to respond to the

discriminatory acts of certain nonagents"). More importantly, the Courts of Appeals that had considered the question at

the time of the conduct at issue in this case all had already interpreted Title IX to cover retaliation. See, e.g., Lowrey,

117 F.3d, at 252; Preston, 31 F.3d, at 206. The Board could not have realistically supposed that, given this [*184]

context, it remained free to retaliate against those who reported sex discrimination. Cf. Davis, supra, at 644, 143 L. Ed.

2d 839, 119 S. Ct. 1661 (stating that the common law of torts "has put schools on notice that they may be held

responsible under state law for their failure to protect students from the tortious acts of third parties"). A reasonable

school board would realize that institutions covered by Title IX cannot cover up violations of that law by means of

discriminatory retaliation.

[***LEdHR11] [11] To prevail on the merits, Jackson will have to prove that the Board retaliated against him because

he complained of sex discrimination. The amended complaint alleges that the Board retaliated against Jackson for

complaining to his supervisor, Ms. Evelyn Baugh, about sex discrimination at Ensley High School. [HN6] At this

Page 15

544 U.S. 167, *182; 125 S. Ct. 1497, **1509;

161 L. Ed. 2d 361, ***LEdHR9; 2005 U.S. LEXIS 2928

stage of the proceedings, "[t]he issue is not whether a plaintiff will ultimately prevail but whether the claimant is

entitled to offer evidence to support the claims." Scheuer v. Rhodes, 416 U.S. 232, 236, 40 L. Ed. 2d 90, 94 S. Ct. 1683

(1974). Accordingly, the judgment of the Court of Appeals for the Eleventh Circuit is reversed, and the case is

remanded for further proceedings consistent with this opinion.

Note:  

Judge Thomas dissented the above views with a long explanation that closes with “The Court establishes a prophylactic enforcement mechanism designed to encourage whistle-blowing about sex discrimination...”  

